
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE
TEZPUR, SONITPUR.

Present:  Dr. M Baruah.
      Chief Judicial  Magistrate,

               Sonitpur, Tezpur.

G. R. Case No. 1823/09
     u/s. 353/323 IPC

State

  Vs

1. Mithun Baishya
………Accused person

Appearance:
Learned counsel for the State        : Smti R Chakravorty, Sri N Das.

Learned counsel for the defense    : Sri S. Das.

Offence explained on                    : 19-11-2011.

Evidence recorded on                  : 7-6-12, 11-12-12,18-4-13.

Argument heard on                      : 2-5-2013.

Judgment delivered on                 : 16-5-2013.

J           U          D          G          M          E          N          T  

1. The  prosecution’s  case  in  brief  is  that,  the  informant 

Bolobhadra Hazarika lodged an ejahar before the I/C, Charduar O.P. 

stating that on 29-9-09 at about 12:30 p.m.   the accused loosed the 

cow for grazing in the boundary of ASEB. The informant was on duty 

and  he had an altercation with the accused for loosing the cows in the 

ASEB  boundary  without  permission  of  the  authority.  The  accused 

assaulted him with fist and blows and bricks causing grievous injuries 

to his person. The accused also slapped the wife of the informant. The 

family members of Biren Das came and dispersed both the parties. 

2. Upon receive of the ejahar, the  I/C, Charduar OP made a 

GDE No.605 dtd. 30-9-09 and forwarded the same to Rangapara P.S. 

for registering a case. Accordingly the O/C, Rangapara P.S. registered 

a  case  being  Rangapara  P.S.  case  No.179/09 

U/s.447/353/325/354/323  IPC  started  investigation.  After 
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investigation,  police  filed  charge  sheet  against  the  accused  person 

u/s 353/323 IPC.

3. The accused person appeared before the Court and faced 

trial. Copies of prosecution documents were furnished to the accused 

persons. Particulars of offence u/s 353/323 IPC were read over and 

explained  to  the  accused  person.  The  accused  person  pleaded  not 

guilty and claimed to be tried.

4. Prosecution adduced evidences of six witnesses including 

the informant as well as victims and IO of the case. The statement of 

the accused person recorded u/s 313 Cr.P.C. The accused’s plea is 

total denial and adduced no evidence for his defence. 

POINTS FOR DETERMINATION

i) Whether  the  accused  person  assaulted  or  used  criminal 

force to Bolobhadra Hazarika, a public servant to deter him 

from discharging his duty? 

ii) Whether  the  accused  person  voluntarily  caused  hurt  to 

Bholobhadra Hazarika?

5. Heard  argument  of  the  ld.  defense counsel  and the Ld. 

Addl. P. P. Also perused the case record. 

DECISION, DISCUSSION AND REASONS THEREOF

6. PW-1 Sri  Bolobhadra Hazarika  deposed that  he was the 

security  constable  of  the  ASEB  colony  at  Bamgaon.  There  is  a 

prohibition  of  cattle  entering  the  colony  due  to  the  danger  of 

electrocution.  On  the  day  of  occurrence  the  accused  came  to  the 

colony with the cows. He prohibited the accused from entering the 

colony and for that the accused gave him a blow. Seeing this, his wife 

intervened. The accused slapped his wife and also pelted stone at him. 

He sustained injury near his right eye with blood oozing out. He lodged 

the  ejahar.  Ext-1  is  the  ejahar  and  Ext-1(1)  is  his  signature.  One 

woman Smti Rajabala Das saved him.

During cross examination he stated that except his family 

and the family of Dhiren Das, no other family resides in the colony. 

Because of growing grass, other resident of the colony left the place. 
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The accused is a young boy. He denied that the boy did not take cows 

for grazing.

7. PW-2 Smti Rajyabala Das deposed that the PW-1 is  her 

next door neighbor. On the day of occurrence at about 12.00 noon, 

she was taking tea inside her house. She heard hulla outside and came 

out. She saw that the accused and the informant were scuffling. The 

accused picked up a stone, she intervened and disperse both of them. 

She saw injuries on the right side of informant’s head. 

During cross examination she stated that at the time of 

occurrence, many cows were grazing inside the colony. The paternal 

grandmother  of  the  accused  was  also  present  at  the  place  of 

occurrence. She is an aged person. She did not see any incident other 

than scuffling between the PW-1 and the accused.

8. PW-3 Sri  Pradip Das deposed that there is no boundary 

fencing in the Pakbill  Electricity Board Campus. The grandmother of 

the  accused  took  the  cows  inside  the  campus.  At  that  time  the 

informant  had  an  altercation  with  the  grandmother  of  the  accused 

regarding the grazing of cows.  When the informant went near, the 

grandmother fell down. The accused came and his grandmother told 

him about the incident. The accused went to ask the informant about 

the incident. In the meantime he came to graze his cows. He saw that 

there  was  pushing  between  the  accused  and  the  informant.  He 

intervened and dispersed them. The brother of the accused came and 

took the accused.

During cross examination he stated that the grandmother 

of the accused went for grazing the cows. The informant had scolded 

the  grandmother  of  the  accused.  The  grandmother  fell  down  and 

sustained injuries.

9. Dr.  Saurabh  Goswami  deposed  that  on  29/9/09  he 

examined Sri  Bolobhadra Hazarika at  Charduar CHC at  5.00pm. he 

found musculo- shelled injury over the back. Musco-shelled injury over 

the neck. The injuries are simple. Ext-2 is the medical report and the 

Ext-2(1) is his signature. 

10. PW-5 Smti Surabala Baishya deposed that on the day of 

occurrence  she  took  her  cows  for  grazing  in  the  Govt.  land.  The 
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informant  pushed  her  for  taking  the  cows  for  grazing.  Then  her 

grandson came and intervened and went to bring back the cows. Her 

grandson was beaten up. 

11. PW-6 Sri Padma Kanta Das deposed that on 30/9/09 he 

was  the  ASI  at  Charduar  Police  outpost.  He  made  preliminary 

investigation of the case. He sent the victim for medical treatment. He 

arrested the accused and enlarged the accused on bail. He collected 

the medical report and took statement of the witnesses. Later on he 

handed over the case diary to the I/C Sri Anil  Moran who filed the 

charge sheet against the accused. Ext-3 is the charge sheet and Ext-

3(1) is the signature of Anil Moran. 

During cross examination he stated that he does not know 

the ingredients of the section 353 IPC.

12. From the materials  in the case record, I found that the 

other  witnesses  never  stated  that  the  accused  took  the  cows  for 

grazing to the campus of the ASEB colony as stated by the informant. 

So the contention of the PW-1 (informant) is not believable. It is found 

that the grandmother of the accused took the cows for grazing and the 

informant abused the grandmother of the accused. The grandmother 

fell  down.  The  accused  came  and  asked  the  informant  about  the 

reason. The PW-2 stated that she saw scuffling between the accused 

and the informant. The PW-3  saw pushing between the accused and 

the informant. He intervened and dispersed them. The witnesses did 

not say that the accused had hit the informant on his face or that the 

accused had slapped the wife of the informant. The I O also did not 

examine the wife of the informant regarding the incident. The medical 

evidence does not show that the informant sustained injuries on the 

head near the eye and blood oozed out. Therefore I found that the 

PW-1 is not reliable and none of the witnesses had corroborated his 

fact. Hence the prosecution has failed to prove that the informant was 

doing duty as a public servant and that the accused had restrained him 

from discharging the public duty.

O          R          D          E          R  
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13. Considering  the  facts  and  circumstance  of  the  case,  I 

found that the prosecution has failed to prove the case against the 

accused u/s 353 /323 IPC beyond doubt. As a result the accused is 

acquitted and set at liberty. His bail bonds stands canceled.

14. The judgment is prepared and typed by me.

15. Set my hand and seal of this Court on the 16th day of May 

2013.

(Manash Baruah) 
    Chief Judicial Magistrate,

Sonitpur, Tezpur.
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